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PAUL NELSON VS. UNITED STATES 1 

| 

1 In the District Court of the United States for the District 

of Columbia 

Criminal No. 62051 

United States of America 

VS. 

Paul Nelson 

. 

United States Court of Appeals for the District of Columbia. 
Filed July 8, 1938. Joseph W. Stewart, Clerk. 

Notice of appeal 

Paul Nelson, District of Columbia Jail, Washington, D. C. 

(Name and address of appellant) 

Kenneth D. Amick, 1422 F Street, NW., Washington, D. C. 

(Name and address of appellant’s attorney) 

Offense, Robbery. 

Date of judgment, June 30, 1937. 

Brief description of judgment or sentence, Penitentiary, two to six 
years. 

.Name of prison where now confined, if not on bail, District of 
Columbia Jail. 

I, the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-men¬ 
tioned on the grounds set forth below. 

Paul Nelson, 

Appellant . 
Kenneth D. Amick, 
Attorney for Appellant. 

Date, July 7, 1938. 

Grounds of appeal 

1. The verdict was contrary to the evidence. 

2. The court erred in refusing to withdraw a juror and declare 
a mistrial when a Government witness exhibited a gun to the jury, 
which gun was not connected in any manner with the issues of the 
case. 

2 Docket entries , criminal , on appeal 

I 

In the District Court of the United States for the District of 

Columbia 

Clerk’s statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed July 8, 1938. Joseph W. Stewart, Clerk. 

I 


! 

I 
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Criminal No. 62051 
United States of America 

V8. 

Paul Nelson 

1938 

May 4—Presentment and indictment filed. 

May 6—Arraigned, Plea Not guilty. 

June 8—Jury sworn. Verdict Guilty as indicted. 

June 9—Motion for a new trial filed. 

June 27—Amended motion for a new trial filed. 

June 30—Motion for a new trial argued and overruled, Exc. 

June 30—Sentenced to Penitentiary. For period of Two (2) years 
to Six (6) years. (Judgment Signed Cox, J.) 

Date, July 7, 1938. 

Attest: 

Charles E. Stewart, 

Clerk . 

By Paul A. Dawson, 

Assistant Clerk . 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk . 

By Paul A. Dawson, 

Asst. Clerk . 

Note. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 9,. 
of Supreme Court, U. S. 

3 In the District Court of the United States for the District 

of Columbia 

Holding a Criminal Term 

Criminal No. 62051 

United States 
v. 

Paul Nelson 

United States Court of Appeals for the District of Columbia. Filed 
July 8, 1938. Joseph W. Stewart, Clerk. 

Affidavit in forma pauperis 

Now comes Paul Nelson, a citizen of the United States, and seeks 
permission of this Honorable Court to file and prosecute herein his 
appeal without prepayment of costs; that because of his poverty he is 
unable to pay the usual costs and fees, nor is he able to give security 
for same; that his appeal is filed in good faith and he is entitled to the? 
relief he seeks. 


Paul Nelson. 
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District of Columbia, ss: 

Paul Nelson, being first duly sworn, deposes and says that he has j 
read the above affidavit by him subscribed and knows the contents 
thereof and the matters contained therein are true. 

Paul Nelson. 


Subscribed and sworn to before me this 30th day of June 1938. 

Charles E. Stewart, 

U. S. Dist. Ct. for D. C.„ 

Notary Public , D. C. 
By Wm. S. Adkins, 

Asst. Clerk. 


Let this appeal be filed without prepayment of costs. 

Joseph W. Cox, Justice . 

A true copy. 

Test: 

Charles E. Stewart, 

Clerk. 

Paul R. Dawson, 

Asst. Clerk. 


4 District Court of the United States for the District of 

Columbia 

Criminal No. 62051 


I 


I 


United States 

vs. 

Paul Nelson 

United States Court of Appeals for the District of Columbia. Filed 
Sept. 21,1938. Joseph W. Stewart, Clerk. 

United States of America, 

District of Columbia , ss: \ 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit: 

5 Indictment 

Filed in Open Court May 4, 1938 

District Court of the United States for the District of Columbia 


Holding a Criminal Term 
April Term, A. D. 1938 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Paul Nelson, late of the District of Columbia aforesaid, 
on, to wit, the ninth day of April 1938, and at the District of Colum- 
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bia aforesaid, by force and violence, and against resistance, and by 
putting in fear, and by sudden and stealthy seizure and snatching, 
feloniously did steal, take and carry away from and off the person, and 
from the immediate, actual possession of one Lloyd P. Coblentz, then 
and there being, twenty-five dollars in money, of the value of twenty- 
five dollars, of the goods, chattels, money, and property of the said 
Lloyd P. Coblentz; against the form of the statute in such case made 
and" provided, and against the peace and Government of the said 
United States. 

David A. Pike, 

Attorney of the United States 
in and for the District of Columbia. 

[Endorsed:] Criminal No. 62051. United States vs. Paul Nelson- 
Robbery. A True Bill: Rudolph G. Goldenstroth, Foreman. 

6 District Court of the United States for the District of Columbia 

Monday, May 9" A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Cox presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washington 
Asylum and Jail; whereupon the defendant being arraigned upon the 
indictment the reading whereof he specifically waives, pleads not 
guilty thereto, and for trial puts himself upon the country and the 
Attorney of the United States doth the like. 

Wednesday, June 8" A. D. 1938 

The Court resumes its session pursuant to adjournment. Mr. Justice 
Cox presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washington 
Asylum and Jail, and by his attorney Kenneth Amick. Esquire; where¬ 
upon comes a jury of good and lawful persons of the District of 
Columbia, to-wit: Maynard F. Hamma, Jr., Samuel Alexander, Lew- 
rence B. Battley. Edward G. Bliss, Frederick H. Brooke. Oral L. 
Garrison, Robert H. Dalgleish. Henry R. Dern. George L. Dietz. John 
J. Donovan, Weems L. Franklin. William C. Freeman, who. being 
sworn to well and truly try the issue joined herein, upon their oath 
say the defendant is guilty in manner and form as charged in the 
indictment. 


7 District Court of the United States for the District of Columbia 

Thursday, June 30" A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Cox, presiding. 
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Come as well the Attorney of the United States, as the defendant in 
proper person, in custody of the Superintendent of the Washington 
Asylum and Jail; whereupon the deiendant’s motion for a new trial 
coming on to be heard after argument by the counsel, is by the Court 
overruled, to which action of the Court the defendant prays an excep¬ 
tion, which is noted; and thereupon it is demanded of the defendant 
what further he has to say why the sentence of the law should not be 
pronounced against him, and he says nothing except as he has already 
said; and thereupon it is considered by the Court that for his said 
offense the said defendant be imprisoned in the Penitentiary, as desig¬ 
nated by the Attorney General of the United States for the period of 
Two (2) years to Six (6) years. 

Affidavit in forma pauperis 
Filed July 7,1938 

i 

******* 

i 

Now comes Paul Nelson, a citizen of the United States, and seeks 
permission of this Honorable Court to file and prosecute herein his 
appeal without prepayment of costs; that because of his poverty he 
is unable to pay the usual costs and fees, nor is he able to give security 
for same; that his appeal is filed in good faith and he is entitled to j 
the relief he seeks. 

Paul Nelson. 

8 District of Columbia, ss: 

Paul Nelson, being first duly sworn, deposes and says that he 
has read the above affidavit by him subscribed and knows the contents j 
thereof and the matters contained therein are true. 

Paul Nelson. 

Subscribed and sworn to before me this 30th day of June 1938. 

[seal] Charles E. Stewart, 

Clerk , TJ. S. Dist. Ct. for D. C. 

By Wm. S. Adkins, 

Ass’t Clerk. 

\ 

Let this appeal be filed without prepayment of costs. 

Joseph W. Cox, Justice. 

Order extending time for filing and settlement of bill of exceptions , 

and for other purposes 

Filed July 28, 1938 

******* 

Upon consideration of motion by counsel for the defendant, and for 
good cause shown, it is by the Court, this 28th day of July 1938, ordered 
as follows: 

1. That the time for settlement and filing of the bill of exceptions 
in the above entitled cause is hereby extended to and including the 
30th day of September 1938; 
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2. That the time for filing an assignment of error and said bill of 
exceptions is hereby extended to and including the 5th day of Sep¬ 
tember 1938; 

3. That the Government shall serve its proposed amendments to the 

bill of exceptions by the 10th day of September 1938: 

9 4. That the defendant shall serve his objections to the pro¬ 
posed amendments by the 15th day of September 1938; 

5. That the bill of exceptions shall be brought to the attention of 
the Court on the 20th day of September 1938 for the purpose of settling 
said bill of exceptions. 

O. R. Luhring, Justice. 

I Consent: 

Geo. E. McNeil. 

Asst. XJ. S. Atty. 

Assignment of errors 
Filed September 16, 1938 

******* 

Comes now the defendant herein and for an assignment of errors 
states the Court erred as follows: 

1. Refusing to grant motion of defendant a directed verdict at the 
close of all the testimony. 

2. In refusing to grant defendants motion to withdraw a juror and 
declare a mistrial when a government witness exhibited a gun to the 
jury, which gun it was contended belonged to the defendant, but, 
however, had no part in this case. 

3. In refusing to grant defendants motion to withdraw a juror and 
declare a mistrial when the Assistant District Attorney made an 
improper opening statement to the jury which was prejudicial to the 
defendant. 

Kenneth D. Amick. 

Attorney for Defendant. 

10 District Court of the United States for the District of Columbia 

Friday, September 16" A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
O’Donochue presiding. 

* * * * * * * 

Now comes here the defendant by his attorney, Kenneth D. Amick, 
Esquire, and prays the Court to sign and make a part of the record 
his Bill of Exceptions taken during the trial of the case, which is 
accordingly done. 

Designation of record 
Filed September 16, 1938 

******* 

The Clerk will please prepare a transcript of record on appeal and 
will include therein the following: 

1. The Indictment. 

2. The Plea. 
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3. The Verdict. 

4. The Judgment of the Court. 

5. Notice of Appeal. 

6. The Assignment of Errors. 

7. The Bill of Exceptions (to be furnished later). 


8. This Designation of Record. 


This designation ordered: 


Kenneth D. Amick, 
Attorney for Defendant. 
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Joseph W. Cox, Jmtice. 
District Court of the United States for the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 6, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in cause entitled 
United States, vs. Paul Nelson. Criminal No. 62051, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
20th day of September 1938. 

[seal] C. E. Stewart, Clerk. 

12 In the District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 
Criminal No. 62051 
Filed Sept. 16, 1938 
United States 


v. 

Paul Nelson 

United States Court of Appeals for the District of Columbia. 
Filed Sept. 21,1938. Joseph W. Stewart, Clerk. 

Bill of exceptions 

Be it remembered that this case came on for trial on June 8, 
1938, in the District Court of the United States for the District 
of Columbia before Justice Joseph W. Cox and a jury. 

The Assistant District Attorney in his opening statement to the 
jury said in substance as follows: 

“The defendant had been picked up at Mike Young’s Beer Tavern 
in connection with a shooting that occurred in the course of an 


i 



I 


I 


I 

i 
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argument with a Capitol Park Policeman; that he was taken to 
Hyattsville Jail where the complaining witness identified him on 
Monday Morning following the Saturday Night of the alleged 
robbery.” 

The defendant by his attorney thereupon made a motion that a 
juror be withdrawn and a mistrial declared due to the fact that the 
statement related to another offense which was not related to or in 
any way connected with the issue on trial. The motion was over¬ 
ruled and an exception duly noted. 

To maintain the issues on its part, the United States introduced 
the following evidence and the following proceedings were had. 

Lloyd P. Coblentz, being first duly sworn, testified that he owned 
and was the sole operator of a dry goods store situated at 1536 
North Capitol Street NE.; that on the night of April 9, 1938, the 
store was open in the due course of business; that at about 

13 8:45 p. m. a white man walked into the store and asked tht 
witness for a handkerchief, having procured the handker¬ 
chief the witness handed it to the man at which time the man pointed 
a gun at the witness and demanded his money; that the man was 
standing close to the cash register and he put his hand in the 
drawer of the cash register and took therefrom paper money amount¬ 
ing to twenty-five dollars: that the man directed the witness to go 
to a room in the rear of the store and stay there for fifteen minutes 
which the witness did do. The witness testified that the store was 
well lighted and that he got a good look at the man as he walked 
into the store and again when the man pointed the gun at the witness 
and put his hand in the drawer of the cash register; that the defend¬ 
ant was the man; that the first time he saw the defendant after the 
robbery was on April 11, 1938, when he was taken to the jail at 
Hyattsville, Md., by the Metropolitan Police for the purpose of 
identifving the man who robbed him. 

On cross-examination the witness testified that a large percent 
of the people who purchased merchandise at his store were residents 
of the neighborhood: that he noticed the man was a stranger in the 
neighborhood and noticed him when he came in the door: that when 
the man walked into the store the witness presumed that he was 
simply another customer and did not take particular note of him 
until the man pointed the gun at the witness and demanded the 
money; that he was calm at all times; that while many people came 
into his store whom the witness had never seen before, yet he could 
remember the faces of all persons who had ever come into his store 
and could now identify every person who had ever set foot inside 
the store including the defendant: that the occasion of his trip to 
Hyattsville. Md., was the first and only time the witness attempted 
to identify the man who robbed him. 

14 E. F. Lewis, being first duly sworn, testified that he was an 
officer on the Metropolitan Police force, that he investigated 

the robbery which occurred at 1536 North Capital St. N. E.. on the 
night of April 9. 1938; that in connection with his investigation he 
went to Hvattsville, Md., and there talked with the defendant: that 
the defendant told the witness that on the afternoon of April 9th 
he had eaten dinner at the Camden Tavern, situated at 1252 H Street 
N. E., at about 6 p. m., and had gone from there to Kavakos Grill, 
situated at 727 H Street N. E., and had there purchased a drink of 
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whiskey; that the defendant said he had left Kavakos Grill about 
7 or 7:15 p. m. and had taken a taxi to Mike Young’s Tavern, situ¬ 
ated at the intersection of the Marlboro Pike and Hennings Road; 
that the defendant said he remained at Mike Young’s Tavern the 
entire evening and did not leave until 2 a. m. the following morning. 

M. P. McQuire, being first duly sworn, testified that he was a 
member of the Prince George’s County Police force; that on the 
night of April 9, 1938, he and another officer, Edwin Cissel, were 
operating a squad car along the Marlboro Pike; that he and the 
other officer were in the habit of noting all crimes reported by radio | 
which had occurred in the District of Columbia; that at about 2 
a. m. on the morning of the 10th the robbery which had occurred at 
1536 North Capitol Street and a description of the robber was 
broadcast; that on the strength of the description he and the other 
officer arrested the defendant on the morning of the 10th at about 
10:30. Thereupon the following occurred: 

“Question by Mr. McNeil: 

Did the defendant get into some kind of trouble at Mike Young’s 
Tavern on the night before his arrest?” 

Thereupon defendant through his counsel objected on the ground 
that this was an attempt to prove an offense other than the one on 
trial and in no manner connected with the offense for which 
15 defendant was on trial. Before the Court could rule on this 
objection the witness responded: 

“Answer. 

The defendant in the heat of an argument took a shot at a man. 

I have the gun here in my pocket.” 

Thereupon the witness took a gun from his pocket, exhibited it to 
the jury, then put the gun back into his pocket. 

Thereupon the defendant through his counsel made a motion 
that a juror be withdrawn and a mistrial declared on the ground 
that this offense had no connection with the offense for which defend¬ 
ant was on trial, and on the ground that the government had made 
no effort to show that the gun exhibited to the jury was the same 
gun used by the man who had committed the robbery at 1536 North 
Capitol Street. Objection was further made that the action of the 
witness in exhibiting the gun to the jury was highly improper and 
prejudicial to the defendant. The motion was overruled and excep¬ 
tion duly noted. 

“The Judge thereupon instructed jury to disregard testimony con¬ 
cerning the gun-” 

On cross-examination the witness testified that his act of arresting 
the defendant was predicated solely upon the report of the robbery 
and the description of the robber received over the radio: that he 
always noted reports of crimes occurring in the District of Columbia 
which were broadcast; that lie was not present when the defendant 
was identified as being the man who had committed the offense in 
question. 

Edwin Cissel, being first duly sworn, testified that he was an officer 
on the Prince Georges County Police force; that on the night of 
April 9th he was on duty and was cruising with Officer McQuire in 
a squad car; that he and officer McQuire had occasion to arrest the 
defendant. 
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On cross-examination the witness testified that on the night of 
April 9th lie was with officer McQuire at all times; that the 

16 radio in their car was turned on and reports of crimes occur¬ 
ring in the District of Columbia were being received; that it 

was not their habit to pay any attention to such reports due to the 
fact that they were too numerous and meant nothing to the Prince 
Georges County Police; that he heard no broadcasted report of the 
robbery occurring at 1536 North Capitol Street; that lie did not 
arrrest the defendant because he suspected the defendant of having 
commmitted the robbery here in question; that the defendant was 
arrested in connection with another matter. 

Thereupon the Government rested and a motion for a directed ver¬ 
dict was overruled and an exception noted. 

Thereupon to maintain the issues on his part the defendant called 
the following witnesses: 

Fred Davis, being first duly sworn, testified that he was employed 
at Mike Young’s Tavern as a relief bartender; that he was on duty 
on the night of April 9th; that he arrived at work at about 8:45 
p. m.; that the witness saw the defendant standing at the bar drink¬ 
ing beer when he came into the building; that the tavern was not 
crowded with customers when he arrived; that the defendant had 
been in the tavern numerous times but had not been there for about 
a month prior to the night in question; that when the witness saw 
the defendant standing at the bar lie went up and spoke to him asking 
him where he had been keeping himself for the past month; that 
the defendant was not one of his intimate friends but knew him only 
as an old customer. 

On cross-examination the witness testified that the defendant had 
not been at Mike Young’s Tavern for about a month before the night 
of April 9th; that the defendant was not one of his close friends; 
that he had only a business acquaintance with the defendant; 

17 that defendant had been a customer of the place for a long 
time and knew other people in there that night. 

Charles Grimly, being first duly sworn, testified that he was em¬ 
ployed at Mike Young’s Tavern as the bartender; that he was on 
duty the night of April 9th; that this was a Saturday night; that 
on Saturday nights the customers started to arrive about 8:30 and 
the tavern was usually pretty well filled up by 9 o'clock; that he had 
seen the defendant at Mike Young’s Tavern many times but he had 
not seen the defendant at Mike Young’s for about a month prior to 
the Saturday night of April 9th. The witness testified that the de¬ 
fendant was" at Mike Young’s on the night of April the 9th; that he 
did not know at just what time the defendant arrived, but that early 
in the evening, before the premises were crowded with customers, he 
had seen the defendant standing at the bar drinking beer; that the 
defendant had arrived before the relief bartender got there: that the 
defendant remained in the tavern the entire evening and did not go 
home until closing time. 

On cross-examination the witness testified that the defendant was 
not an intimate friend but that he knew the defendant only as a 
customer; that the defendant had been in the tavern numerous times; 
that he did not know exactly what time the defendant had arrived; 
that the defendant remained in the tavern until closing time. 
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Mrs. John Davis, being first duly sworn, testified that she lived 
i about two blocks from Mike Young’s Tavern; that he husband, 

her daughter who was four years old and herself left their home at 
about 8:45 p. m. and went to Mike Young’s Tavern to get a glass of 
beer and watch the people dance; that they arrived at Mike 

18 Young’s at about 9 p. m.; that prior to the night of April 
9th she had never seen the defendant but that shortly after 

she and her family had arrived the defendant came over to their table, 
k introduced himself, and asked if he might join them for a while; 

that the defendant did sit down at their table and bought the witness 
and her husband a glass of beer apiece and had given their child 
a few pennies; that in the course of an hour the defendant became 
somewhat intoxicated and wandered from their table to other tables 
returning to their table at intervals; that the witness left at about 
11:30 p. m.; that the defendant was still at Mike Young’s Tavern 
when she left. 

On cross-examination the witness testified that she and her husband 
had been in Mike Young’s several times prior to the night in question 
but had never seen the defendant before; that upon coming to their 
table the defendant introduced himself and asked if he might sit with 
them; that she first learned the defendant had been arrested upon 
reading the story in the newspaper; that defendant introduced him- ! 
self to her and husband as Nelson. 

Mr. John Davis, being first duly sworn, testified that he lived about 
two blocks from Mike Young’s Tavern; that he was the husband of 
the witness who had previously testified; that he, his wife, and child 
left their home about 8:45 p. m. on the night of April 9th and went 
to Mike Young’s; that they got there about 9 p. m.; that he did not 
notice the defendant, but the defendant came over to their table a 
few minutes after he and his family had arrived; that he had never 
seen the defendant before; that the defendant sat down with the wit- I 
ness and his family and purchased a round of beers; that the defend- j 
ant remained in the tavern during the entire time the witness and his 
family were there. 

On cross-examination the witness testified that he did not know 
the defendant; that the defendant had never been introduced 

19 to him, but that the defendant simply asked permission of the 
witness to sit with him and his family and have a glass of beer 

with them; that there were tables in the tavern that were not occu¬ 
pied ; that he first learned of the defendant’s arrest when an employee 
of the tavern told the witness that the man (meaning the defendant) 
who had sat at his table had been arrested; and further testified that 
he was a brother of the bartender Davis. 

Thereupon the defense rested its case and a motion for a directed 
verdict was renewed, overruled, and exception duly noted. 

Thereupon the Government called Officer M. P. McQuire in re¬ 
buttal. The witness, being duly sworn, testified that in connection 
with his investigation of the case he had gone to Mike Young’s Tavern 
and had talked with Fred Davis; that Fred Davis had told him that 
the defendant did not arrive at the tavern until about 12:30 a. m. 
April 10th. 

The Court charged the jury and the case was submitted. The jury 
retired and returned with a verdict of guilty. 
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And thereupon, and as all of said exceptions were duly noted and 
allowed as aforesaid and duly entered upon the minutes of the Court 
before the jury retired to consider its verdict, and because the matters 
and things hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby ordered, so 
that the defendant may have his case reviewed on appeal, the defend¬ 
ant by his attorney moves the Court to sign and seal this, his Bill of 
Exceptions, to have the same force and effect as if each and 
*20 every one of said exceptions had been separately signed and 
sealed, which motion is granted bv the Court; and thereupon 
the defendant tenders this Bill of Exceptions, and requests the Court 
to sign and seal the same, which is accordingly done, now for then, 
this 16th day of September 1938. 

Joseph W. Cox, Justice. 

Approved: 

Georoe E. McNeil, 

Asst. U. S. A tty. 

Kenneth D. Amick, 

Att. for Defendant. 

[Endorsement on cover:] No. 7204. Paul Nelson, Appellant, vs. 
United States of America. United States Court of Appeals for the 
District of Columbia. Filed July 8, 1938. Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


No. 7204 —Special Calendar 

Paul Nelson 

v. 

United States of America 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

The statement of the case by the appellant in his 
brief appears to be substantially correct, and it is 
not believed necessary that it be repeated here save 
and except where it may be necessary to call atten¬ 
tion to other statements contained in the record. 

ARGUMENT 

The first assignment of error by the appellant 
which is contained in the first part of his brief is 
about the statement of the Assistant District 
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Attorney in bis opening* statement to the jury, that 
the defendant “had been picked up in Mike 
Young’s beer tavern in connection with a shooting 
that occurred in the course of an argument with a 
Capitol Park Policeman; that he was taken to the 
Hyattsville jail where the complaining witness 
identified -him on Monday morning following the 
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Saturday night of the robbery.” 

The above statement, made in the course of the 
opening, together with others was permitted upon 
the theory that the government may be allowed 
some latitude in an opening statement to the jury 
of what the government expects to prove, and if 
error at all, it was formal and not prejudicial. A 
motion by counsel for the appellant to withdraw a 
juror was overruled. It is fair to assume that the 
trial court, in the exercise of its discretion, thereby 
allowed the statement to remain. The police officer 
investigating the robbery, interviewed the defend¬ 
ant in the Hyattsville jail, in which he obtained a 
statement from the defendant which in substance 
indicated that the defendant proposed to establish 
that he was in another place at the time of the 
alleged hold-up (R. 8). Upon cross examination of 
one of the officers produced by the government, it 
was developed that the appellant was arrested in 
connection with another matter (R. 10). 

The motion to withdraw a juror it is contended 
was properly overruled. It would be difficult to 
disassociate the place of the defendant with his 
identification. The complaining witness, after an 
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investigation by the police, was taken to the Hy¬ 
atts ville jail and there identified appellant as 
the man who had robbed him (R. 8). There was 
no evidence that the appellant had committed any 
offense or that an offense had been charged against 
him. 

In the case of Brady v. United States , 1 App. 
D. C. 246, in the opening statement to the jury by 
the attorney for the government, it was stated: 

I expect to show you gentlemen of the 
jury, if the court will permit me, that these 
defendants habitually infested the markets 
and engaged in this kind of business. 

Objection was made to that language on the 
ground that the court would not permit him to offer 
proof. Objection was overruled. The court said 
that counsel for the government may be allowed 
some latitude in an opening statement of what he 
expects to prove. The court, speaking through Mr. 
Justice Shepard, said: 

Considering this as an exception, we do 
not think there is anything in it for which a 
new trial ought to be awarded. It is the duty 
of the prosecutor to be perfectly fair in his 
opening statement, and he should carefully 
avoid the appearance even of an attempt to 
prejudice the jury by reciting facts as in¬ 
tended to be proved which would be inad¬ 
missible under the well-established rules of 
evidence. If he overstep the proper boun¬ 
dary, as may be sometimes done with no im¬ 
proper motive, it is the duty of the court to 
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caution and restrain him. If the court 
should fail to perform this duty in a plain 
case of violation of the rule, and it should 
appear that the cause of the defendant may 
probably have been prejudiced thereby, it 
would be the duty of the appellate court to 
grant him another trial. 

In general, however, the interference of 
the trial justice must be a matter of discre¬ 
tion, the exercise of which is not subject to 
exception. Walsh v. People, 88 N. Y. 458. 
In the case at bar, the court did caution the 
prosecutor, and inform the jury that evi¬ 
dence with respect to the character of de¬ 
fendants would not be admitted if offered; 
and we do not see what more he could have 
well done under the circumstances. 

The difference between the case above cited and 
the instant case is that the court did not caution the 
prosecutor or instruct the jury, but the court in 
the exercise of his sound discretion permitted the 
statement to stand. It is contended that if the mat¬ 
ter contained in the opening statement was objec¬ 
tionable and was allowed by the trial court, and was 
not the subject of an instruction, was not reversible 
error in the instant case. Sanford v. United States , 
U. S. Ct. of Appeals, D. C. (No. 7004), decided May 
31,1938. 

II 

The second and last assignment of error raised 
by the appellant’s brief is the question, “Did the 
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defendant get into some kind of trouble in Mike 
Young’s tavern on the night before his arrest?” 

The record shows that objection was made to that 
question and that before a ruling was had, the wit¬ 
ness answered, “The defendant, in the heat of argu¬ 
ment took a shot at a man. I have the gun here 
in my pocket”. There was no evidence to show 
that the defendant had committed an offense of 
any kind. There was no charge lodged against 
him. There was no conviction obtained. The 
assertion that he had gotten into some trouble over 
a shooting affair would not of necessity indicate 
that he was in the wrong or that he had been 
charged with an offense. There was no charge, and 
there was no indication that the appellant had actu¬ 
ally perpetrated the crime. After an objection by 
counsel for the appellant, the court promptly in¬ 
structed the jury to disregard the testimony con¬ 
cerning the gun. 

In the case of Howe v. United States, 61 App. 
D. C. 8, there was a conviction of the defendant for 
obtaining money under false pretenses. The police 
officer testified that the defendant made a statement 
with regard to previous arrest, in that he asked her 
if she was the same Zora E. Flagler who was 
arrested in New York several years ago, and she 
replied that she was, but that it had nothing to do 
with this case. The court affirmed the judgment of 
conviction, holding that there had been no evidence 
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of crime, but at the most an admission of an arrest 
upon another case, and the court stated: 

How, in view of the convincing character 
of the evidence of guilt, this could have re¬ 
sulted in substantial prejudice we are un¬ 
able to see. To reach a different conclusion 
would involve our saving that in anv crim- 
inal case the mere showing that a person 
had been previously arrested, and nothing 
more, would in itself be enough to so inflame 
the minds of a jury as to require a reversal. 
We know of no case which has gone so far, 
and certainly we have no wish to establish 
such a rule in a case like this. Here the evi¬ 
dence unmistakably shows that appellant 
was not the widow of Flagler and had no 
interest in his estate or any connection or 
relation to it. She did not herself take the 
stand, and she tendered no evidence in her 
defense. There was nothing offered in her 
behalf either in denial or in mitigation, 
while, on the other hand, the evidence of 
guilt, to w’hich no objection was made, es¬ 
tablished that fact beyond doubt. In these 
circumstances, if appellant suffered any 
wrong it was, as the Supreme Court re¬ 
marked in Homing v. District of Columbia, 
254 U. S. 135, 139, 41 S. Ct. 53, 56 L. Ed. 
185, “purely formal,” since in this case, as 
in that, there was no doubt of guilt. 

In the instant case there was ample evidence to 
support a conviction of the appellant. The appel¬ 
lant did not take the stand in his own defense, and 
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the only evidence offered was that of witnesses who 
sought to establish an alibi for the appellant. 

In the case of Wright v. United States, 53 App. 
D. C. 74, a judgment of conviction for embezzle¬ 
ment was reversed. It appears that a paper was 
admitted by the trial court in evidence that was 
irrelevant, and tended to show that the defendant 
was guilty of another offense than that of false pre¬ 
tenses. However, the trial court gave no instruc¬ 
tions to the jury to disregard it upon objection. In 
the case at bar the court promptly admonished the 
jury. The appellant contends in effect that error 
being shown thereby, the court must assume that 
prejudice exists, when the more reasonable rule 
seems to be that if upon examination of the entire 
record, substantial prejudice does not appear, the 
error must be regarded as harmless. Haywood v. 
United States, 268 F. 795, 798; Rich v. United 
States, 271 F. 566. 

Counsel for appellant refers to the case of Laugh- 
tin v. United States , decided by the Circuit Court 
of Appeals for the District of Columbia, at 92 F. 
(2d) 506. That case is distinguished from the pres¬ 
ent case in that the court did not instruct the jury 
to disregard the admission of the evidence of an¬ 
other forgery, but on the contrary the court held 
that such testimony was competent. In O'Brien v. 
United States, decided July 11, 1938 by the United 
States Court of Appeals for the District of Colum¬ 
bia (No. 7112), the court there held that the indi¬ 
cation of other offenses disclosed in the trial of the 
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defendant was, if error, harmless inasmuch as 
under the circumstances the jury could have done 
nothing but convict him. It is the contention of 
the appellee that evidence at the trial of this cause 
was of sufficient strength and probity to justify the 
jury in the verdict which they rendered, and that 
the assignments of error made by the appellant 
here, if error at all, were harmless and had no 
prejudicial effect against the appellant. 

Where the admission of evidence was held re¬ 
versible it was either in a case where the court ad¬ 
mitted it over the objection by the defendant and 
did not instruct the jury to disregard it, or where 
such evidence went much farther that the mere in¬ 
dication of another offense, and showed in great 
detail the actual perpetration of other offenses. In 
the instant case none of the details of an offense 
were offered to the jury, and the question pro¬ 
pounded by the prosecuting officer it is contended 
was cured by the prompt admonition of t he court to 
the jury to disregard it. 

It is contended that the appellant has not shown 
that he has been deprived of some substantial right 
which prevented him from having a fair trial. 

It is respectfully submitted in conclusion that 
the judgment of the lower court should be affirmed. 

David A. Pixe, 

United States Attorney, 
George E. McNeil, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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